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new offense must have a tendency to carry out the objects of the 
conspiracy or in some way make it effectual. Ware v. U. S., 154 
Fed., 579. Here the overt acts were certain resolutions of the 
American Sugar Refining Company agreeing to indemnify its 
president and its counsel for any liability in the Segal matter, 
certain letters written by one of the defendants to the secretary of 
the American Sugar Refining Company, and a bill for disburse- 
ments rendered by defendant Kissel, to the American Sugar Re- 
fining Company, all in the year 1907. Whether these were suffi- 
cient overt acts there might easily be a difference of opinion 
about. It is not stated whether the directors of the Pennsylvania 
Sugar Refining Company as a body or any of them separately, 
were reelected during the years after 1903. If this were done it 
is hard to see why such elections would not constitute sufficient 
overt acts. 

While the case under consideration may be affirmed, it is 
possible that the defendants will be held liable in the upper court. 
Such a reversal would at least be more equitable from the 
public point of view as here the judge practically gives as the 
reason for his decision Lord Campbell's exclamation many years 
ago. "Hard cases must not make bad law." East India Co. v. 
Paul, 1 Engl. Law and Eq. Rep., 44, 48. 

PERSONAL INJURIES, ELEMENTS CONSIDERED IN ESTIMATING 

DAMAGES. 

Should one who was a tramp and vagrant at the time of injury 
recover less because of that fact than he would under different 
conditions, in a suit for damages for personal injuries? This 
question presents in a novel form the old question in damages as 
to what extent, as a measure of damages, shall the previous earn- 
ing capacity of the injured party enter into an adjudication for 
compensating him for his injuries. In the recent case of Central 
Georgia Railway Co. v. Moore, decided by the Court of Appeals 
of Georgia in February, 1909, and cited in the Southeastern Re- 
porter, Vol. 63, p. 642, this question, coming up before the dis- 
trict court, which charged that it should have no effect on the 
measure of damages but that the future inability to work should 
govern, was later denied by the Court of Appeals which reversed 
the judgment of the lower court and in its review held that the 
plaintiff should not recover as much as any other man injured in 
the same circumstances but that his previous life of vagrancy 
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should enter into a determination of the damages allowed where 
the suit was for a dimunition of the earning capacity and the 
plaintiff had been shown not to have been working. 

In this case the plaintiff was severely injured by the train of 
the defendant company which ran over him as he was sitting on 
its track in a faint condition, due to his physical condition at the 
time. Negligence of the defendant's engineer was a point at is- 
sue, but the defendants attempted to show that should the plain- 
tiff recover, his recovery should be limited by the fact that he had, 
at the time of the accident, been pursuing no occupation but was 
in fact a common tramp. The instructions of the lower court to 
which the defendant excepted, included in the charge these words : 
"The only bearing that the evidence introduced before you should 
have is as affecting the credibility of the witness ; but, if you be- 
lieve that he is entitled to recover as I have said, under the law 
and evidence of the case, his character would not effect it at all. 
He would be entitled to recover just as much if he were a tramp 
as if he were a great deal different." The Superior Court did not 
take this view and in reversing the judgment took occasion to 
say: "This was an erroneous instruction and probably did the 
defendant great injustice. Comparing this extract with the rest 
of the charge we are sure that the court did not mean to convey 
the impression which the language palpably conveys. What the 
court was trying to impress upon the jury was that, if the plain- 
tiff had suffered a wrong at the hands of the defendant he was 
entitled to have it redressed, though he were a tramp, no less 
than if he were a man of a different character." The court, by 
this charge, ruled that one who had, through choice or necessity 
and force of circumstances, been unfortunate enough to have 
been a tramp previous to a serious accident which deprived him 
of his ability to earn a future living, should recover a less amount 
than had he been in better circumstances and a more prosperous 
condition. In other words, that his past activity or inactivity and 
not his future inability should measure the damages. It is sub- 
mitted that this view is too b'road and would work many hard- 
ships. The court is entirely justified to hold this where there 
has been a past occupation from which could be measured the 
damages and the previous earning capacity of the injured party 
can be made a standard by which the loss can be estimated. See 
Seaboard Manufacturing Co. v. Woodson, 11 Southern Reporter, 
733 ; the City of Joliet v. Conway, 1 19 111., 489. The broad view 
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is narrowed by the statement in the Cyclopedia of Law, Vol 13, 
p. 48, which says: "In actions of torts, where the quantum of 
damages is within the discretion of the jury, evidence of the 
nature and extent of the plaintiff's business and general rate of 
profit he has realized therefrom which has been interrupted by 
the defendant's wrongful act, is properly received, not on the 
ground of its furnishing a measure of damages to be adopted 
by the jury but to be taken into consideration by the jury to guide 
them in the exercise of that discretion which is to a certain extent 
always vested in them." This, of course, applies where the in- 
jured party is not able to continue that work he had previously 
been doing and not where there was no past work, as in the case 
under discussion, to measure by. 

Where the injured party is deprived of the opportunity of 
doing work which, but for the accident he might have done, a 
different standard to measure from must be taken. Many courts 
of dignity and learning equal to the Georgia courts have held that 
the standard which should be taken to compensate the injured 
party should not be the previous earning capacity but the future 
earning ability which has been hurt. See M. K. & T. Railway 
Co. of Texas v. Flood, 79 Southwestern, 1106. Also Louisville 
& Nashville Ry. Company v. Falvey, 104 Maryland, 405, and 
Macon v. Paducah Street Ry. Co., 62 Southwestern, 496. 

In Fisher v. Jansen, a case in point is found where this exact 
issue is raised and reviewed and authority is given for this view. 
In that case the plaintiff, who had formerly been in business but 
had retired and was traveling for his health in hopes of re- 
entering business in the future, was injured on the defendant 
company's train. At the time of injury and for some time be- 
fore, he was doing no work and there was no measure by which 
the damages could be estimated as to his earning capacity in the 
past. But the court instructed: "In determining the amount of 
damages which plaintiff is entitled to recover, if the jury find 
from the evidence, under instructions from the court, that plain- 
tiff is entitled to damages, they have a right to and should take 
into consideration, all the facts and circumstances in the evidence 
before them ***** they may consider future in- 
ability to labor or transact business. The question must be 
whether a person is entitled to recover any damages because of 
inability to labor or ttansact business in the future resulting from 
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his injuries. We think very clearly that he is entitled to recover 
and that it can upon no principle make any difference whether a 
person is at the time being, engaged in a business paying a de- 
finite amount or is then not engaged in business but is by the act 
of injury prevented from engaging in any in the future that he 
might reasonably expect but not be entirely certain he would have 
success." This judgment then, puts the measure on future in- 
ability and not past success in work. It does so because it is the 
only fair, the only possible estimate that can be made. It should 
not militate against the injured party that he has been unfortu- 
nate doubly, both because he has not worked and now cannot. 
It is not denied that the question of past work is an important 
one where there has been past work and where by introducing 
this it can then only take a mathematical calculation to reduce the 
damages to an exact amount. 

If this should be allowed to mitigate against an injured party 
we could follow the reasoning just a bit farther and hold that an 
infant who has done no past work, or a married woman who be- 
cause of just marrying has rendered no service to her husband 
would recover less, though their future, capacity for work is im- 
paired, then they might had not minority and time prevented their 
services from being ascertained exactly. This, of course, has 
never been held. See Western Ry. Co. v. Young, 81 Ga., 397, in 
which an infant child, nine years old, was injured and his father 
suing for damages for loss of his labor, was rewarded with this 
charge: "Among the results of the injury to be considered are 
pain and suffering * * * * and impaired capacity to pur- 
sue the ordinary avocations of life, at and after reaching ma- 
jority." Again, Union Pacific Ry. Co. v. Jones, 21 Col., 340, 
says, that a husband suing for injuries to his wife might recover 
for "loss, past, present and prospective of her services caused 
by the injuries." See also Jordan v. Middlesex Ry. Co., 138 
Md., 425 ; Sloan v. New York Central Railway Co., 1 Hun., 540 ; 
Traver v. Eighth Avenue Ry. Co., 42 N. Y., 497. 

These cases show that the courts are unanimous in their opin- 
ion that where there is a past service it should be taken as a 
measure of damages, but where for any reason the injured party 
has not had any past remunerative employment to govern the 
award, his not working, even had he been a tramp or vagrant, 
should not militate against him where the accident has deprived 
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him of earning a living in the future which he might have earned 
had it not been that his ability to do so was impaired. "In an 
action for personal injuries it is proper to instruct that if the re- 
sult of injuries was to diminish plaintiff's cqpacity to earn money 
in the future, that fact should be a consideration in estimating 
damages." Louisville & Nashville Ry. Co. v. Falvey, 104 Md., 
409. 



